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I N THE SUPERI OR COURT OF THE STATE OF WASHI NGTON
N AND FOR THE COUNTY OF CLARK
SAVE COLUMBI A CU COW TTEE,

JOHN BUCKHOLZ, STEVE STRAUB,
and ROBERT TI CE,

Case No.: No. 04-2-00675-2

RULI NG ON APPLI CATION FOR WRI T
OF MANDAMUS
Plaintiffs,

VS.

OREGON CONSERVANCY FOUNDATI ON,
LLOYD MARBET, and CATHRYN
CHUDY,

Intervenor-Plaintiffs,
VS.

COLUMBI A COMMUNI TY CREDI T

UNI ON, KAREN MARTEL, EDW N C.
BELL, DALE MAGERS, W LLI AM F.
BYRD 111, ROBERT M BYRD,
DENNI S McLACHLAN, MARK L. AIlL,
CONNI E JONES, BRUCE DAVI DSON,
CLARENCE DYKMAN, DEEANN M LLER,
JAN STOCKTON, DAVID E. DGCSS,
and PAUL F. HODGE, each such

i ndividual in their capacity as
a credit union official,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Def endant s. )
)
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. H STORY

On Novenber 3, 2003 the Board of Directors of Col unbia
Community Credit Union held a special nmenbership neeting to
all ow menbers of the credit union to vote on a Plan of
Conversi on, which, if approved, would convert the credit union
to a Washi ngton State charted nutual bank, under RCWTitl e 32.
At that neeting, votes were received, in person or by mail,
indicating a 52.2 percent vote in favor of the Plan of
Conversion. 9,228 votes were cast, out of a total of
approxi mately 59, 000 nmenbers.

Opponents of the conversion plan prepared and circul ated a
petition to call another special nmenbership neeting, for the
pur pose of voting on (1) a recission of the Plan of Conversion,
(2) renoval of the nine nmenbers of the Board of Directors, as it
was constituted at the end of 2003, and (3) election of interim
directors to replace those, if any, renoved at the proposed
speci al neeting. 3593 signatures were obtained on the petition,
and a request for a special nembership nmeeting was submtted to
the secretary of the credit union’s Board of Directors on
January 14, 2004.

On January 22, 2004, the Washington Departnent of Financi al
Institutions, Division of Credit Unions (DFl), issued an opinion
letter, indicating that the petition was in proper form and was
sufficient to invoke the credit union’s duty under statute and

byl aws, to hold the requested special nenbership neeting. DFI
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thereafter, in |lieu of enforcenment action, entered into a
settl enment agreenent with Col unbia Community Credit Union, which

did not require CCCU to schedule and hold the requested speci al
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menber shi p nmeeting.

On January 29, 2004, the National Credit Union

Adm ni stration (NCUA) issued a lett

Conversi on, based upon its assessne

November 3, 2003 vote. CCCU has, by judici al

court, represented that it has aban

er rejecting the Plan of

nt of deficiencies in the

doned any right to seek

adm ssion in open

revi ew of the NCUA s deci sion. CCCU has declined to schedul e

and hold the requested special neet

i ng.

On February 11, 2004, Plaintiffs applied for a Wit of

Mandamus to conpel CCCU to schedul e,
request ed special nenmbership neetin

February 25, 2004, with participati

gi ve notice and conduct t
g. Argunent was held on

on by Plaintiffs, Save

he

Col unbia Community Credit Union Commttee, John Bucholtz, Steve

Straub, and Robert Tice, represente

Attorney at Law, Intervenors Oregon

d by Douglas A. Schafer,

Conservancy Foundati on,

LI oyd Marbet, and Cat hryn Chudy, represented by Peggy Hennessey,

Attorney at Law, and Defendants CCCU, Karen Martel, Edw n C.

Bell, Dale Magers, WIlliamF. Byrd
McLachl an, Mark L. Ail, Connie Jone
Dykman, DeeAnn M Il er, Jan Stockton,
Hodge, represented by John Neupert

Attorneys at Law.
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11, Robert M Byrd, Dennis

s, Bruce Davi dson, Cl arence

Davi d E. Doss, and Paul

and Steven E. Turner,
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I'1. PURPOSE OF MANDAMUS

A. The Renedy

The Commmon Law Wit of Mandanus, now codified in RCW 7. 16:

“May be issued . . to any . . . corporation,
board or person, to conpel the performance of an act
which the | aw especially enjoins as a duty resulting
froman office, trust or situation or to conpel the
adm ssion of a party to the use and enjoynent of a
right . . . to which the party is entitled, and from
which the party is unlawfully precluded by such
cor poration, board or person.”

B. The Duty and Right Clained by Plaintiffs

Plaintiffs claimtwo bases for their demand for a speci al
menbership nmeeting, (1) RCW31.12.195 and (2) Article 111
Section 4 of the anended and restated byl aws of CCCU, adopted
Novenmber 20, 2001.

The differences between those provisions are insignificant.
The statute calls for the secretary of the credit union to
designate a tinme and place for the neeting, and to give notice
thereof to the nenbers. The bylaws direct the Board to
designate the tinme and place. Since the secretary is an officer
of the Board of Directors (Article VIII, section 5 of the
byl aws) the secretary would act at the Direction of the Board.

The significant difference between the statute and byl aws
is the insertion in the bylaws of the qualifier: “acceptable”.

The statute states: “upon receipt of a request for a special

menbership neeting, the secretary of the credit union shal
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designate the tinme and place at which the special nmenbership
meeting will be held.” RCW31.12.195(3).

The byl aw provides: “Upon receiving an acceptabl e request
for a special nembership neeting the board shall designate the
time and place for the special nenmbership neeting.”

Counsel for Defendants argues that the term “acceptabl e”
creates a “gatekeeper” function in the Board, allowing it to
review the request for conpliance with sonme unstated criteria.
Nei t her standards, criteria, nor even a definition of
“acceptable” is set out in the byl aws.

Cor porate bylaws of a credit union cannot conflict with
provi si ons of RCW Chapter 31.12 on the sanme subject. RCW
31.12.065(1)(m. Nothing in RCW31.12.195 purports to allow the
Board to delay or deny the request on the Board’ s determ nation
as to what is acceptable, or unacceptable, expect for an inplied
power to review the formof the petition under RCW 31.12.195(1),
which requires a witten application of at |east 2000 nenbers or
10% of the nenbership, whichever is |less, and (2) which requires
that the request be in witing, stating the purpose or purposes
of the neeting, and the nane of any director sought to be
renoved

In order to construe the bylaw in a manner consistent with
the statutory schenme, then, the term “acceptable” nust be
capabl e of objective application with reference to articul able

standards. Those standards are found in RCW 31.12.195(1) and

RULI NG ON APPLI CATI ON FOR WRI T OF MANDAMUS - 5
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(2). | construe the term “acceptable” to nean that the request
must be in the formso designated by those statutes. Therefore,
| hold that the |imted gatekeeper function perm ssible by |aw
can be exercised only as to the statutory requirenents of RCW
31.12.195(1) and (2).

CCCU has represented to DFI that, in determ ning whether or
not to honor the request, it intended to verify and seek an
audit of the 3593 petition signatures. This function arguably
cones within the Iimted gatekeeper function outlined above.
CCCU has presented no evidence, nor made the claim however,
that at |east 1953 of the signatures are invalid, or not
eligible for consideration. Also, the statute and byl aws permt
a ten day period to el apse between the subm ssion of the request
and the giving of notice of the special nenbership neeting by
the secretary. This ten day period could well be used to review
the propriety of the signatures, and if a determ nati on was nmade
that there were | ess than 2000 valid signatures, the Board
secretary would be within its rights to deny the request.

['11. DI SENFRANCHI SEMENT

Def endants argue that Plaintiffs’ failure to propose a list
of candi dates for the positions of interimnmenbers of the Board
of Directors, in the event of renoval of any Director at the
speci al nenbership neeting deprives the majority of the

menbership of the ability to vote by mail. Plaintiffs do not

RULI NG ON APPLI CATI ON FOR WRI T OF MANDAMUS - 6
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deny this, but argue that in the limted context of the el ection
of interimDbDirectors, there is no right to vote by mil.
Article IV of the bylaws provide a procedure for nom nation
and el ection of Board Menbers and Supervisory Committee Menbers.
Section 3 provides that “El ections shall be conducted by using a

mail ballot . . .” and Section 5 provides: “all elections shal
be conducted by a secret ballot.” This article, however,
addresses el ection at the annual neeting, as opposed to speci al
nmeeti ngs.

Section 8 of Article Ill, does apply to voting at a speci al
menber ship neeting, and provides that “nenbers nay vote through
the use of mail ballots as permtted by the credit unions Board
of Directors.” This provision is consistent with RCW
31.12.386(2): “Menbers nay vote, as prescribed by the credit

union’s bylaws, by mail ballot, absentee ballot, or other

met hod.” Therefore, | conclude that in general, the nmenbers do

have a right to vote by mail. This is an inportant right, in
light of the difficulty of having up to 59,000 nenbers appear at
a special nenbership nmeeting to cast votes in person.

Plaintiffs cite to RCW 31. 12. 285:

“The board may suspend for cause a nmenber of the board
or a nmenber of the supervisory conmttee until a nenbership
meeting is held. The nenbership neeting nust be held
within thirty days after the suspension. The nmenbers
attending the neeting shall vote whether to renpve a
suspended party. For purposes of this section, “cause”

i ncl udes denonstrated financial irresponsibility, a breach
of fiduciary duty to the credit union, or activities which,
in the judgnment of the board, threaten the safety and
soundness of the credit union.”

RULI NG ON APPLI CATI ON FOR WRI T OF MANDAMUS - 7
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And RCW 31. 12. 345

“(1) The supervisory commttee may, by unani nous vote,
for cause, suspend a nenmber of the board, until a
menbership neeting is held. The nenbership neeting nust be
held within thirty days after the suspension. The nenbers
attending that nmeeting shall vote whether to renove the
suspended party or parties. The supervisory committee may,
by unani nous vote, for cause, suspend nenbers of other
commttees until a nmenbership nmeeting is held. The neeting
must be held within thirty days after the suspension. The
menbers attending that neeting shall vote whether to renove
t he suspended party or parties. (2) For purposes of this
section, “cause” includes denonstrated financi al
irresponsibility, a breach of fiduciary duty to the credit
uni on, or activities which, in the judgnent of the
supervisory commttee, threaten the safety and soundness of
the credit union.”

These statutes address procedure at a nmenbership neeting
foll owm ng suspensi on of a menber or nenbers of the Board of
Directors, supervisory conmmttee, or other conmttees. The
statutes do not specifically apply to renoval of a non-suspended
member, and further, the statutes require a showi ng of “cause”.
They imt the voting to nenbers “attending the neeting”. Thesg
statutes, which do not appear to permt voting by mail, are an
exception to the general right of nenmbers to vote in this
manner .

The nore specific statute applicable to the present case is
RCW 31. 12. 246:

“The nmenbers of a credit union may renove a director

of the credit union at a special nenbership neeting held in
accordance with RCW 31.12. 195 and called for that purpose.

RULI NG ON APPLI CATI ON FOR WRI T OF MANDAMUS - 8
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| f the menbers renove a director, the menbers nmay at the
sanme special nmenmbership neeting elect an interimdirector
to conplete the remai nder of the former director’s term of
of fice or authorize the board to appoint an interim
director as provided in RCW31.12.225.”

This statue allows nenbers of a credit union to renove a
Director without a requirenent of cause. Further, it

contenpl ates replacenent of a renoved Director at the sane

speci al nenbershi p neeting.

My interpretation of the rights and duties created by RCW|
31.12.246, read in conjunction with RCW 31.121.95(2), is that
the | egislature specifically required that names of Directors
where renoval is proposed nust be included in the witten
application for a special nenbership neeting, and therefore, no
valid reason to dispense with vote by mail exists, due to the
| egal mandate of identification of said Directors.

Since the legislature first inmposed a duty to identify the
at risk directors whose renoval is sought, and then declined to
i npose a duty to name proposed replacenent Directors, ny
conclusion is that the legislature either rejected the concept
of such a requirement, or neglected to consider the advisability
of it. In either case, the result is the sane. |If failure to
name proposed replacenment Directors is inconsistent with the
ability to exercise the right to vote by mail, then the el ection
of replacenment Directors may be done without a vote by mail.

The | egislature knew of the right to vote by mail, and

failed to enact a requirenent that would require such right to
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be honored. Plaintiffs were not required by statute to propose
interimDbDirectors in the application. As pointed out above, the
concept of allow ng only nmenbers present at a special neeting to
select interimDi rectors or Supervisory Commttee Menbers is not
alien to the | egislature.

Def endants’ argunent that the Plaintiffs should have
identified potential replacenent Directors in the application is
supported by common sense, but not by any specific direction in
the statute. While Defendants’ suggestion is a good idea, the
court cannot, in the guise of a judicial ruling, inpose
requi renments which the |legislature has omtted. | note that no
party has argued that the statutes authorizing the special
meeting process are unconstitutional, and therefore, the court
is bound to interpret, rather than disregard those statutes.

My conclusion, therefore, is that the Defendants have a
clear legal duty to honor the request, and grant a speci al
menber shi p nmeeting, for the purpose of seeking a recission of
t he conversion vote; for seeking the renmoval of the |isted
Directors, which vote can accommodate voting by mail, and
appoi ntnent of interimDirectors, which cannot be acconplished
by mai l

V. PROPRI ETY OF MANDAMUS

The next issue is whether or not the court will enforce

t hat duty.

RULI NG ON APPLI CATI ON FOR WRI T OF MANDAMUS - 10
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While it is axiomatic that where there is a duty, there is
a corresponding right to enforce that duty, there are cases
where the court may wi thhold granting of a renedy.

Def endants cite two bases for the court to w thhold
granting relief: (1)The issue of recission of the conversion
vote is noot; and (2) the ability to insist on perfornmance of
the duty to hold a special nmenbership neeting is statutorily
pre-enpted in favor of the Departnment of Financial Institution.

A. Moot Questi on

On the first issue, | agree. The Wit of Mandanus is
referred to as an “extraordinary wit”, and the courts are
required to exercise constraint in its issuance. The nature of
the renmedy is to conpel a party to act, and is an invasion by
the courts into other’'s affairs. The court should act only when
necessary, in the interest of justice.

It is not necessary for the court to address recission of
t he conversion vote, as it is, at this time, a nullity. The
NCUA has declared it so, and Defendants have, by representation
to the court, judicially estopped thenselves from seeking review
of that deci sion.

While Plaintiffs may seek a synbolic victory by having the
vote Pl an of Conversion repudiated, the court’s equity power
must be reserved for justiciable, that is, actual, real, and
ripe controversies. Were the ultimte purpose of the

appl i cation has been acconplished by other neans, Mandanus is

RULI NG ON APPLI CATI ON FOR WRI T OF MANDAMUS - 11
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not appropriate. See Denocratic Party of Washi ngton v.

Spel I man, 101 Wash. 2d 94, 675, P.2d 1222 (1984); State ex rel

Brenmerton v. YaKay, 68 Wash. 284, 123 P.13 (1912); State ex rel

Qudin and Bergman Fire Clay Mn. & Mg. Co. v. Superior Court,

37. Wash. 30, 79 P.483 (1905).

Repudi ati on of the vote of conversion is a noot issue, and
a speci al nenbership neeting therefore is not necessary for that
purpose. As for the other two purposes, those issues remain
vi abl e, and are not addressed by the settl enent agreenent
reached between DFI and CCCU. They are properly the subject of
a Mandamus acti on.

B. Statutory Pre-enption

On the issue of statutory pre-enption, Defendants argue
that the only entity which can seek enforcenent, where a request
for a special nenbership neeting is denied is DFI. That
agency’s power is derived from RCW 31.12.516:

“(1) the powers of supervision and exam nation of
credit unions and other persons subject to this chapter and
chapter 31.13 RCWare vested in the director. The director
shall require each credit union to conduct business in
conpliance with this chapter and may require each credit
uni on to conduct business in conpliance with other state
and federal laws that apply to credit unions. The director
has the power to comence and prosecute actions and
proceedings, to enjoin violations, and to collect suns due
the state of Washington froma credit union.”

This statute is the grant of authority to the agency,
however, no provision is cited which purports to vest exclusive

jurisdiction in DFI. In State ex rel Wcks v. Puget Sound

RULI NG ON APPLI CATI ON FOR WRI T OF MANDAMUS - 12
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Savi ngs and Loan Associ ation, 8 Wash.2d 599, 113 P.2d 70 (1941),

sharehol ders in a savings and | oan associ ati on sought a Wit of
Mandanmus to conpel the association to permt inspection by the
shar ehol ders of the records of the corporation. The Superi or
Court denied the application. The Suprene Court affirnmed,

hol ding that no statutory right existed to denmand such

i nspection. The court noted that the supervisor of savings and
| oan was expressly required to inspect such books and records at
| east once a year, and that a provision allow ng sharehol ders a
simlar right had been vetoed fromthe applicable |egislation,
and the veto was not overridden by the |egislature.

This situation is in stark contrast to that in the CCCU
case, where the right to demand a special nmenbership nmeeting is
expressly created in favor of nembers. Therefore, the
Plaintiffs have a right to request a special nenbership neeting
and a renmedy for denial of that right.

V. CONCLUSI ON

Plaintiffs application for a Wit of Mandanmus is granted,
in part, and denied in part.

Def endants are conpelled to give notice and schedule a
speci al nmenbership neeting, consistent with statutory
requi renents, at which special nmenbership neeting a vote will be
hel d on whether or not to renpve the designated nmenbers of the
Board of Directors still holding office. The notice of said

meeting shall accommodate and permt vote by nmail.
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! In additicn, the notice shall advise that members attending

Z llthe special membership meeting shall be permitted teo vote on

L

replacement of deposed Directors, if any, with interim

4 [IDirectors, or per statute, Lo vote to allow the remaining

5 ||members of the Board to appoint interim Directors, as allowed by
& [|RCW 31.12.225.

7 No vote shall be permitted on recission of the Plan of

8 ||Conversion of November 3, 1003.

E] Entry of an appropriate form of Writ shall ocour at 11:00
10 1|AM, March 8, 2004, at which time the court shall hear argument
11 |lconcerning prompt implementation of this court’s ruling.

12
Dated this [ day of March, 2

13

14

Judge Roger A% Bennett

lé
17
18
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20
21
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